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The International Federation of Film Distributors’and Publishers' Associations (FIAD) gathers
national organisations of film distribution companies. Film distributors are the intermediaries
between film producers and cinema exhibitors and cover the entire range of companies: small
and medium-sized companies specialized in art house films, as well as larger companies
focused on mainstream films. FIAD's members operate in 15 countries where they cover 90 to
100 percent of the theatrical market.

Introduction

FIAD welcomes the initiative of the European Commission to launch a call for evidence on the
review of the Copyright in the Digital Single Market Directive.

The Directive on Copyright in the Digital Single Market (Directive (EU) 2019/790) (the “Copyright
Directive”) represents a carefully balanced legislative framework, which was concluded after
extensive negotiations between the EU co-legislators, with contributions from relevant sectors.
Various articles and recitals clarified the EU copyright framework for the digital age and are
directly applicable to the daily business of Europe’s creative industries.

Revising the Copyright Directive at this stage risks undermining the current equilibrium and
creating new layers of legal, business and political uncertainty at a time when regulatory
stability and predictability are essential for the creative and cultural sectors, EU citizens, and
the competitiveness of the EU Digital Single Market.

In addition, the Copyright Directive has only recently been fully implemented by Member States,
following numerous delays. As a result, evidence of the effectiveness of the new provisions has
remained incomplete and does not yet allow a thorough assessment or definitive conclusions.

The EU should therefore tackle unauthorised uses of copyrighted works via consistent
implementation, application, guidance, and supporting enforcement, , rather than reopening
the legislative text or introducing new copyright measures.
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Article 3 - Text and data mining for the purposes of scientific research

This article is essential to prevent the misuse of a research exception as a backdoor for training
general-purpose Al models for commercial exploitation without the consent of rightsholders.

No new mechanisms are needed, but public institutions should carefully monitor and address
any potential misuse of this exception by commercial actors seeking to circumvent copyright
rules, particularly in the context of artificial intelligence.

The text of the Copyright in the Digital Single Market Directive should not be reopened, but
should instead be fully implemented.

Article 4 - Exception or limitation for text and data mining

In general, FIAD considers that the issue at stake is not primarily a shortcoming of the Directive
on Copyright in the Digital Single Market, but rather one of enforcement and, where necessary,
fine-tuning at the national level. The Directive entered into force relatively late in several
Member States, and the limited time since its implementation makes it difficult to fully assess
its impact. Furthermore, there are significant transparency concerns, which create major
challenges for distributors (most of them SMEs) and more broadly for the entire value chain, in
effectively reserving their rights over copyrighted content. In this context, it is essential to
engage with Al service providers to negotiate appropriate remuneration frameworks for the use
of audiovisual and cinematographic works.

FIAD reaffirms the fundamental principle that Al models must respect copyright and related
rights by diligently seeking and adhering to the express wishes of rightsholders. Transparency is
essential, ensuring that rightsholders have full visibility on the copyrighted works and content
used to train Al models. Furthermore, Al model operators should establish licensing practices
that includes properly negotiated authorisations with rightsholders, based on individual and
direct licensing and allowing them to receive appropriate remuneration for the use of their
works. To uphold these principles effectively, there must be strong enforcement measures in
place to penalise non-compliance with transparency measures. As Al continues to evolve, FIAD
remains committed to ensuring that technological advancements do not come at the expense
of the respect of intellectual property rights.

To conclude, FIAD joins other voices in the sector in stating that the premise of the “opt-out”
mechanism should be clarified, not by reopening the current Directive, but through targeted
adjustments to European instruments such as the Al Code of Practice, as well as, where
appropriate, at national level. Distributors, and rightsholders more broadly, are not seeking to
“opt out” of the use of their content. Rather, they are exercising their legal right to reserve rights
under Article 4 of the DSM Directive. Where such rights have been expressly served, commercial
users should be required to obtain prior authorisation before relying on the exception. However,
the current lack of transparency and the asymmetry in access to information make it extremely
difficult to assess whether opt-outs are being effectively respected. This situation is further
compounded by the risk that pirated or otherwise unauthorised content may be used in the
training of data sets.
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Article 8 - Use of out-of-commerce works and other subject matter by cultural heritage

institutions

Article 8 of the Copyright in the Digital Single Market Directive introduces mechanisms to
facilitate licensing of “out of commerce works” through extended collective licensing deals
without the need to get approval from every author. Under this provision, collective
management organisations have to conclude a non-exclusive license for non-commercial
purposes with a cultural heritage institution for making available out-of-commerce works,
provided that all rightholders may at any time object to their works or other subject-matter being
deemed to be out of commerce. However, works that appear to consumers to be out of
commerce can, in reality, remain valuable assets within rightholders’ catalogues. Their value
may be revived by cultural events or renewed public interest, for example, following a lifetime
achievement award for a director or the re-release of a cult film.

FIAD calls on the European Commission to ensure that facilitating licensing through a collective
management organisation does not undermine the possibility for rightholders to individually
exercise their exclusive rights on their works, and that no implementation of the Directive
should impose limitations on their contractual freedom.

FIAD also reiterates that out-of-commerce works continue to hold cultural and economic value
and, as such, should be made accessible to the public and general audiences, in accordance
with the rightsholders’ conditions. They should not be automatically regarded as material
available for machine learning or Al training. Any use of out-of-commerce works for Al training
should remain subject to the applicable provisions of copyright law, including any rights that
continue to subsist in those works, as well as any conditions, reservations, or licensing
arrangements established under national implementations of the Directive. In this context, EU
institutions must ensure that the out-of-commerce works framework is not repurposed to
enable the scraping of copyrighted content for Al training without due respect for the rights and
legitimate interests of rightsholders.

Article 17 - Use of protected content by online content-sharing service providers

FIAD members consider the protection of intellectual property rights crucial to their businesses
and agree with the Commission’s view that effective means of enforcing intellectual property
rights are essential for promoting innovation and creativity. Article 17 on the Use of Protected
Content by Online Content-Sharing Service Providers is a step in the right direction, as it
clarifies the responsibilities of certain online platforms and provides a valuable tool to reduce
piracy. It addresses a certain category of platform, when it is worth noting that the most
damaging forms of piracy (eg. illegal streaming services, IPTV and cyberlockers) continue to
operate largely beyond its reach. Therefore, FIAD closely monitor and work with public
institutions and key stakeholders to tackle the matter within the framework of the different
copyright acquis and relevant digital laws.

The current digital age creates unprecedented opportunities for intellectual property owners
and other stakeholders, including consumers. However, it also establishes an easy channel for
the illegal use of copyright-protected content, which undermines the potential of the industry,
especially as piracy evolves quickly in lockstep with technological advances. Piracy is how
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almost exclusively digital, due to the evolution of the market and changing consumer habits.
Proper enforcement not only supports cultural diversity and innovation, but also creates jobs
and drives economic growth.
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Article 19 - Transparency obligation

Article 19 establishes a right for the authors and performers to request data on film
performance and audiences from those to whom they have licensed or transferred their rights.
This creates an obligation for producers to request this data in their contracts, which means it
will also be included in contracts with distributors. FIAD agrees that transparency on data in the
online environment is a legitimate concern. However, this obligation falls on the wrong players.
Neither producers nor distributors have the data necessary for the proper enforcement of this
Article. This data is more likely to be held by SVoD platform, broadcasters and those who
provide content directly to customers.

Article 19 introduces a contract adjustment mechanism allowing authors and performers to ask
for additional remuneration when the original remuneration agreed is “disproportionally low
compared to the subsequent revenues derived from the exploitation of the works or
performances. Producers ensure that authors receive their due remuneration via the
contractual relationship or by national collective bargaining agreement as stipulated by national
law. The recoupment of the costs needed for the production of the film need to take place
across all exploitation channels, including online. Online distribution must not be addressed in
isolation from other distribution channels. FIAD and its members consider that this article
should be used at national level to ensure that transparency obligations for all players in the
ecosystem are met, including those who provide content directly to customers in the online
environment.

Conclusion

FIAD does not support reopening the Copyright in the Digital Single Market Directive. The
Directive was designed to be technology-neutral, and its implementation in many Member
States has only recently been completed; the priority now is consistent enforcement and, where
necessary, fine-tuning at national level.

FIAD, together with the rest of the cultural and creative industries, calls for strong enforcement
of the transparency obligations of Al companies when using text-and-data mining. The
exceptions in Articles 3 and 4 of the Copyright in the Digital Single Market Directive should not
come at the expense of copyright or respect for rightholders. In general, whether in relation to
out-of-commerce works, text-and-data mining, or the use of protected content by online
content-sharing service providers, the cornerstone of the creative industries is protection for
copyrighted content and respect for rightholders and their contractual freedom.

Residence Palace, Rue de la Loi 155 | 1040 | Brussels | https://www.fiad.eu/
EU Transparency Register : 757797110981-25


https://www.fiad.eu/

